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Due Diligence

Definition

1. Due diligence is a familiar process in law, where an obligation to take all reasonable precautions is a common element of many legal situations and lawyers are often required to demonstrate that all reasonable steps have been taken to avoid the commission of an offence.  

2. In the commercial sense, due diligence is a vital early stage in transactions which involve the sale of a company or transfer of a business and seeks to identify any problems in advance of the transfer to avoid the new owners incurring the expense and distraction of resolving them.  

3. In the context of mergers, due diligence is a process of enquiry into the organisation and activities of an undertaking, designed to find out as much as possible about its strengths and weaknesses in advance of the transfer of ownership.  

4. In a merger between education institutions involving the dissolution of one or both of the original parties the role of due diligence is critical.  As the transferring bodies cease to exist immediately after the transfer statutory provisions transfer all liabilities, whether identified or not, to the receiving body.  Therefore, Governors must satisfy themselves, by exercising due diligence, that there will be no unpleasant surprises after completion.  

5. This process will differ slightly from the commercial experience.  In the corporate deal due diligence is often used as an opportunity for each party to openly jockey to increase their commercial advantage and due diligence is often essentially adversarial.  However, in the case of an educational merger, all parties will be involved to some extent in the new institution and have a common interest in making it successful.  Therefore, due diligence for educational institutions proposing to merge should not be adversarial.  

Key Areas

6. The following key areas of due diligence should be noted:

· Legal Due Diligence e.g. Constitutional Issues; Compliance with Law; Banking and Borrowing; Property; Employees; Contracts and Engagements; Intellectual Property and Insurance

· Accountancy Due Diligence e.g. Nature and Organisation; Financial Performance; Financial Forecasts; Review of Balance Sheet; Overall Financial Conclusions
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